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R E P O R T 
 
 

Client: Marrickville Council 
 

Job Type: Code of Conduct Complaint 
 

Allegations: 
 

Alleged breach of clauses 6.1, 6.8, 10.9 (d), 10.10, 10.11 (a), (b) (c) 
(e) and (g)  
  

Complainant: 5 Councillors (not disclosed) 
 

Respondent: Councillor Max Phillips 
 

Date of Report: 8 March 2013 
 

 
 

1. Introduction: 
 
1.1 The author of this report (“the reviewer”) is a Sole Code of Conduct Reviewer and 

Member of the Marrickville Council Conduct Review Committee Panel appointed on 
31 March 2009 pursuant to clause 12.12 of Council’s code of Conduct for 
Councillors.   
 

1.2 Council’s Manager, Governance and Risk, Ms Monique Dunlop initially discussed the 
matter with the reviewer on 22 January 2013. The documents pertaining to the 
complaint were later forwarded on 23 January 2013 following execution of 
confidentiality agreement and declaration of interests and disclosures statement. 

 
1.3 On 29 January 2013, after the reviewer had perused the complaint material she had 

a further telephone discussion with Ms Dunlop regarding her intended approach to 
the matter. Ms Dunlop agreed to such an approach and the review commenced. 

 
2. The Brief: 

 
2.1 The Acting General Manager, Brian Barrett referred a complaint made by five 

Councillors against Councillor Max Phillips pursuant to clause 12.9 (d) of the Code of 
Conduct and requested that the complaint be dealt with pursuant to the provisions 
of the Marrickville Council Code of Conduct for Councillors. 
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3. Particulars of the Complaint: 
 
3.1 The matter concerns allegations made by five Marrickville Councillors that Councillor 

Max Phillips publicly disclosed information contained in a confidential report known 
as Item 17 (Confidential Attachment) considered at the Development Assessment 
Committee on the evening of 11 December 2012. 
 

3.2 In particular it is alleged that he discussed the information during an interview on 
702 ABC Sydney Radio at 8.36am on 11 December 2012. It is also alleged that 
Councillor Phillips “possibly” leaked the report to the Sydney Morning Herald for an 
article on the same matter which appeared on 11 December 2012. 

 
3.3 The Complainants produced a copy of an email which was sent by Councillor Phillips 

on 11 December 2012 to a number of recipients. The email urges members of the 
public to come to the meeting to object (although the matter in question was part of 
a closed session of Council) and he states “I may get a code of conduct charge 
against me for exposing this issue to the public light.” 

 
3.4 It is claimed that Councillor Phillips’ conduct constitutes a breach of clause 6.1, 6.8, 

10.9 (d), 10.10 and 10.11 (a) (b) (c) (e) and (g) of the Marrickville Council Code of 
Conduct for Councillors. 
 

4. Disclaimer: 
 
4.1 This report is made in good faith and to the best of the reviewer’s ability. 
 
4.2 The report is not intended to serve as legal advice nor should the reviewer’s 
comments herein be relied on as a substitution for legal advice. 
 
 

5. Written and Other Material: 
 
5.1 The bundle of complaint documents provided to the reviewer on 23 January 2013 

are summarised as follows: 
 
• Marrickville Code of Conduct for Councillors; 
• Copy of email dated 13 December 2012 from Complainants to Acting General 

Manager Mr Brian Barrett with letter of complaint attached; 
• Copy of further email from one Complainant to Mr Brian Barrett dated 13 

December 2012 headed NLT BIG TROUBLE; 
• Copies of letters dated 24 December 2012 from the then General Manager, Mr 

Ken Grainger to Complainants and Councillor Phillips advising of assessment 
pursuant to clause 12.8 of the Code; 
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• Further advice dated 23 January 2013 to Complainants and Councillor Phillips 
from Mr Barrett advising that Reviewer has been appointed; 

• Copy of confidential business paper report Item 17 from the Development 
assessment Committee Meeting dated 11 December 2012 – Peer Review of 
Proposed Amendments to Lewisham Estates Concept Plan Approval; 

• Copy of transcript from 702 ABC Sydney radio interview between Linda Mottram 
and Councillor Phillips held on 11 December 2012; 

 
5.2 Following a request from the reviewer, additional documents were provided on 6 

February 2013 as follows: 
 
• Background to briefing held on 27 November 2012 prepared by Ms Dunlop; 
• Slide presentation viewed at the 27 November 2012 briefing; 
• Email forwarded to Councillors on 11 December 2012 by Ms Dunlop (after 

becoming aware of Councillor Phillips’ interview with Linda Mottram) reminding 
Councillors of the confidential nature of the report and reiterating the meaning 
of section 10A (4) Local Government Act 19931. 

 
5.3 Following a further request from the reviewer, a Code of Conduct Review Report 

prepared by Bronwyn Connolly, Sole Reviewer was provided on 25 February 2013.2 
 
 

6. The Review Process: 
 
6.1 The Reviewer had an initial telephone discussion with Monique Dunlop on 22 

January 2013.  The documents outlined in paragraph 5.1 were forwarded by email 
on 23 January 2013. 

 
6.2 On 29 January 2013 the Reviewer, after having read through the complaint material 

had further communications with Ms Dunlop (requesting additional documents).  
 
6.3 The reviewer spoke to Complainant 1 on 30 January 2013 who indicated that he did 

not wish to make any further submission in relation to the matter. 
 

6.4 The documents sought from Ms Dunlop were provided on 6 February 2013. After 
perusing that material the reviewer scheduled a meeting with Marcus Rowan, 
Manager Planning Services. 

 
6.5  The reviewer conducted an interview with Mr Rowan on 12 February 2013. That 

interview is summarised at part 8 of this report. 
                                                 
1 Section 10A (4) allows members of the public to make representations as to whether a meeting should be closed, it does not, 
however allow for general discussion on the item in question. 
2 This involved an allegation that Councillor Olive had disclosed confidential information, although the circumstances were different 
to the present matter. 
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6.6 Telephone interviews were scheduled and arranged with all Councillors between 18 

February 2013 and 28 February 2013. Summaries of those interviews are contained 
in part 8 of this report. 

 
6.7 Councillor Phillips was interviewed in person on 22 February 2013. A summary of 

that interview is contained in part 9 of this report.  
 

7. Complainants’ Submissions: 
 
7.1 The letter of complaint to the acting General Manager dated 13 December 2012 is 

reproduced in full below: 
 

This is a report pursuant to clause 11.1 of the Marrickville Council Code of Conduct (the Code) of 
a breach of the Code by Councillor Max Phillips (Phillips). 

 
In my view Phillips has failed to comply with an applicable requirement of Code in a manner 
that constitutes misbehavior pursuant to Section 440F of the Local Government Act. 
 
You are requested to investigate these matters in accordance with clause 12.3 of the Code. 
 
The breaches have occurred in relation to disclosures relating to Item 17 (Confidential 
Attachment) considered at the Development Assessment Committee of 11 December,2012. 
 
The Sydney Morning Herald (SMH) of 11 December, 2012 contained an article which discloses 
information contained in the confidential report provided to Councillors. The article states 
that the SMH has seen documents containing the information. That can only have been the 
report. It does not disclose who provided the document but quotes Clr Phillips as being totally 
against the proposal. 
 
An interview was aired on radio station 702 ABC Sydney at 8.36am on 11 December, 2012. 
 
In that interview Clr Phillips again discusses the information contained in the confidential 
report. He also claims that he was provided that information prior to the DAC report which 
contained the information now the subject of the confidential report. He claims that the 
briefing wasn’t deemed confidential .He then proceeds to discuss the details of the offer 
reported in the confidential report as well as offering general comments of opposition to 
Voluntary Planning Agreements. He indicates that he will be voting to reject negotiations. 
 
On 10 December, 2012 at 9.29 AM, an email was sent to a number of recipients by Tamara 
Winikoff, who is quoted in the SMH article, indicating she had received a call from a 
sympathetic councilor advising the terms of Meriton’s confidential offer.  
 
She further states “At this stage its confidential but he’s trying to get that lifted so residents 
can speak at the meeting". She further states that a story will probably be in the SMH 
tomorrow. 
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This exchange identifies the person as a male and leads one to consider the SMH article being 
sourced from the same caller. 
 
A further email was sent, this time by Clr Phillips on10 December at 8.51PM. In that email he 
again asserts that he had gained knowledge of Merion's offer from a briefing not deemed 
confidential. He outlines the essence of the offer in the email. He indicates that the item is on 
the agenda as a "controversial" item which can be assumed to be an error and meant 
confidential. 
 
Finally on 11 December, 2012, a further email is sent to various persons by Clr Phillips including 
a link to the SMH article and advice that he had been interviewed on 702 radio. 
 
He urges people to come to the meeting and comments "I may get a code of conduct 
charge against me for exposing this issue to the public light." 
 
I believe that the latter statement is a clear indication that Clr Phillips knew he was breaching 
the code of conduct and had continued to act in a manner contrary to the Code 
 
It is my belief that Clr Phillips has breached the following sections of the code. 
 
Clause 6.1 in that he has conducted himself in carrying out his functions in a manner that is 
likely to bring Council or holders of civic office into disrepute. Specifically, he has been made 
aware that certain information was confidential and he has deliberately chosen to breach that 
confidentiality. His email acknowledging that he may face a Code of Conduct Charge shows his 
blatant disregard of his duties as a councillor in a way that: 
 

• contravenes the Act, associated regulations, Council’s relevant 
administrative requirements and policies 

 
• is detrimental to the pursuit of the charter of Council 

 
• is improper or unethical 

 
Clause 6.8 in that he has not ensured that development decisions are properly made and 
that parties involved in the development process are dealt with fairly. 
 
Clause 10.9 (d) in that he has released Council information in a manner which was not in 
accordance with established Council policies and procedures and not  in compliance with 
relevant legislation. 
 
Clause 10.10 in that he has not maintained the integrity and security of confidential 
documents or information in his possession, or for which he was responsible. 
 
Clause 10.11 (a), (b), (c), (e), (g). in that he: 
 

a) Did not protect confidential information 
 

b) Released confidential information when he did not have the authority to do so 
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c) Use confidential information for other than the purpose it was intended to be used 
 
e) Used confidential information with the intention to cause harm or 
detriment to Council or any other person or body 
 
g) Take care to maintain the integrity and security of confidential documents or 
information in your possession, or for which you are responsible 
 

I believe the actions and behaviour of Phillips is reprehensible in the extreme in that he had 
deliberately for political purposes released commercial information knowing he was in breach 
and making unauthorised comment in the media using this information.  This behaviour has 
seriously impacted Council’s credibility with a major developer and will have an ongoing 
negative impact in developers and other businesses and there preparedness to deal with Council 
in important planning matters. 

 
 

8. Submissions from Complainants and Others3: 
 
The following paragraphs are summaries of the key points of interviews conducted with 
Councillors and staff from 18 to 26 February 2013. Interviews were not sound recorded, 
but the reviewer took notes. There was no objection to such a process. 
 
8.1 Marcus Rowan (MR) Manager Planning Services: 
 

8.1.1 MR said that there was a long running history with this proposed 
development and Meriton have only been involved since purchasing the site. 

 
8.1.2 He said that Ken Hawkes told him that he had been approached by 

Meriton some time ago, who mentioned that they would be keen to talk about 
offering a “Voluntary Planning Agreement” (VPA) or having some sort of 
information session to revisit the development. He said that there was nothing 
unusual about this as many developers would approach Council about proposals 
from time to time. 

 
8.1.3 MR said that VPA’s were quite a new concept (brought into EP and A Act 

in 2005) and were more flexible than the s94 contributions scheme. 
 

8.1.4 MR said that he did not think that it was rare to talk in large sums of 
money, although $5mill could be large for Marrickville.  

 
8.1.5 He said that he understood that in relation to the present matter the idea 

was to initially have an in confidence meeting to “test the waters”.  He said that 

                                                 
3 All Councillors were approached to be interviewed as part of this Code of Conduct review. However, at the request of the 
Complainants, the reviewer has not identified which of the Councillors interviewed made the subject complaint. 
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Meriton did not intend to proceed with negotiations if there was no interest at 
all from the Councillors. This was a way of throwing around some ideas to see if 
it was something that could be approved down the track. 

 
8.1.6 MR said that as a Council officer it wasn’t for him to comment or to say 

no to such a proposal, so he just took on the task of setting up the meeting. The 
difficulty was finding a suitable time to fit it into the Councillors’ schedule – this 
was his main concern at the time. 

 
8.1.7 He said that Councillor Briefings were not always confidential – it would 

depend on the subject matter. 
 

8.1.8 MR said that to be honest he didn’t focus on whether the meeting was 
confidential or not, he was initially just trying to get the meeting organised. 

 
8.1.9 He said that there is really no clear guidelines about Councillor briefings 

and they are often arranged from different sources (ie it is not always a planning 
matters) and there is no central person who schedules them. He said that often 
they are just cobbled together or piggybacked on other meetings. 
 

8.1.10 He said the reason that they were flexible and informal was to enable 
open discussion and to allow people to speak freely – Councillors behaved quite 
differently in briefing meetings than they did in open Council meetings. 

 
8.1.11 MR said that he found a date and it got put in with something else that 

was on and then the venue got changed. Something else was the “main event” 
that day (the library tour) and this is why it was put on at that time. 

 
8.1.12 MR said that he was pretty sure that the item before was not 

confidential. 
 

8.1.13 He said that they were not in a conference room at least one council staff 
member was still hanging around. However he said that it was a sealed area and 
there was no public access to the area. 

 
8.1.14 He said that a Council briefing is not an open Council meeting and often 

certain matters that are discussed are not appropriate to release in the public 
domain. 

 
8.1.15 He said that during the first matter on the agenda (not a matter he was 

directly involved in) he was standing near the door and directing people. He said 
that he was not paying too much attention to what was going on. 
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8.1.16 He said that when that matter was over, all the people involved left as it 
was not appropriate that they stay for the Meriton matter. 

 
8.1.17 MR said that he remembers that he then had some sort of IT problem 

which he was trying to sort out. 
 

8.1.18 He said that he then did a brief introduction, gave some background 
information and introduced the people from Meriton. He said that he gave a bit 
of an overview of the offer. 

 
8.1.19 MR explained that Council was not the consent authority on this 

development anyway. He said that Meriton wanted to get a sense of the feeling 
from Councillors and if it was going to be a clear “no” they would walk away. 
 
 

8.1.20 MR said that he did not recall saying anything about the meeting being 
confidential, but thought that it was pretty clear that the offer was an in-
confidence offer. 
 

8.1.21 He said that Peter Spira from Meriton then stood up. MR said that he is 
“pretty sure” that Peter said that the offer was confidential offer – a 
communication in confidence or words to that effect. 

 
8.1.22 MR said that even if this wasn’t spelt out by Peter Spira he thought that 

one would conclude in the circumstances that it was confidential. 
 

8.1.23 He said that the architect spoke and the rest of the meeting was spent 
discussing things; was the “trade off” worth it, the logistics etc. MR said that it 
was a good discussion and quite different to what would have been said in an 
open meeting. 

 
8.1.24 He mentioned that there was a previous issue some years ago involving 

Councillor Olive; he said that he thought it was a similar scenario. 
 
 

8.2 Melissa Brooks (MB) Greens Councillor: 
 

8.2.1 MB said that she was at the briefing in the library and recalls that lots of 
other council staff were present at the time, which was would be unusual for a 
confidential meeting. 
 

8.2.2 She said that the invite for the briefing was an ordinary invite and there 
was no mention of it being confidential. 
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8.2.3 She said that she felt that she would remember if there was any 
requirement to keep the contents of the briefing confidential. 

 
8.2.4 MB said that immediately after the meeting she spoke to the Greenway 

Cycle Path Committee about the proposal, in good faith and no one has lodged 
Code of Conduct complaint against her. 

 
8.2.5 She said that it was possible that there was some misunderstanding 

about whether the briefing was confidential or not and she said that if indeed it 
was mentioned it could not have been very detailed. 

 
8.2.6 She said that the meeting got sandwiched between two other important 

projects and the Councillors had been listening already for a couple of hours. 
 

8.2.7 MB said that she understood that Meriton wanted to gauge the response 
of the proposal before they put in amended plans (as this would have added 
considerably to the cost). 
 

8.2.8 She said that it is possible that the manager was told at a different time 
that the offer was confidential and people are confusing the briefing discussions 
with different conversations. 
 

8.3 Mark Gardiner (MG) Liberal Councillor: 
 

8.3.1 MG said that he was at the briefing on 27 November 2012. 
 

8.3.2 He said that it was held in the old library as there was to be a tour as 
there were some issues around the library to be discussed. He said that there 
were a number of other issues being discussed at the same meeting. 

 
8.3.3 He remembers that the Mayor or the GM introduced Meriton and gave 

some background about the VPA. 
 

8.3.4 MG said that he has racked his brain and he cannot remember whether 
the issue of confidentiality was actually mentioned at the briefing or at some 
other time. 

 
8.3.5 He said that he knew it was not something to be discussed in the public 

arena. 
 

8.3.6 He said that other council staff were present; most were at Director level 
but there were also some junior staff members hanging around (because of the 
library tour). 
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8.4 Morris Hanna (MH) Independent Councillor: 
 

8.4.1 MH said he was at the Councillor briefing and remembers it quite well. 
 

8.4.2 He said that honestly he did not hear the words “confidential” or 
“commercial in confidence” being used at any time. He said that he is 99.9% sure 
of this. 

 
8.4.3 MH said that he does not recall the mayor or anyone else asking the 

Meriton representatives whether their offer was being made in confidence. 
 

8.4.4 He said that he asked a lot of questions about the proposal – he said that 
he wasn’t happy about the amount of money being offered as he felt it was quite 
small in relation to the money that would be made from the development. 

 
8.4.5 MH said that voluntary planning agreements were a relatively new 

concept and Marrickville Council has not really had to deal with them; certainly 
on this scale, so he could not comment on whether preliminary discussions of 
this nature were usually made in confidence. 
 

8.4.6 He said that it was Council’s usual practice to have a “red paper” if a 
matter was confidential, so that the issue was clear. 

 
8.4.7 He said that he was surprised that the business paper published after the 

briefing was marked confidential since he thought that the prior briefing was 
not. 

 
8.5  Rosana Tyler (RT) Liberal Councillor: 
 

8.5.1 RT said that she recalls attending the Councillor Briefing held on 27 
November 2012 in the Library. 
 

8.5.2 She said that there were a couple of things on the agenda -  the 
Westconnex proposal was discussed first, however she arrived a little late and 
missed the beginning of those discussions. 

 
8.5.3 She said that she was there for all of the Meriton briefing and thinks that 

there were several people from Meriton present. 
 

8.5.4 RT said that she could not recall the man’s name from Meriton who 
spoke to the group first, but she said that he told them that Meriton had put 
various plans forward already but wanted to see the Councillor’s attitude 
towards another proposal they were considering – this would require additional 
plans and approval. 
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8.5.5 She said that the man said that if Councillors were favourable about the 

proposal Meriton would like to discuss it further and they were looking to see 
the Councillors’ attitude to the proposal and what Councillors thought about it. 

 
8.5.6 She said that the man said that if Councillors did not view the proposal 

favourably, the discussions would go no further. 
 

8.5.7 RT said that she had the distinct impression that what was being put by 
Meriton was being put on a confidential basis. 

 
8.5.8 She said that she could not remember the exact words used, or whether 

he actually used the word confidential initially; however she said that she 
definitely remembers him saying that the amount of money being discussed was 
to be kept confidential. 

 
8.5.9 RT said that she understood that Meriton wanted the amount being 

offered to remain confidential because they were in the process of negotiating 
and they had similar discussions with other councils on the same basis. 
 

8.5.10 RT said that she had seen the mayor at a meeting earlier that day and he 
had told her that Meriton wanted to put a confidential offer to Councillors to get 
their views on it. So she said she went to the meeting knowing that the matters 
raised were done so on a confidential basis. 

 
8.5.11 She said that she thought all the matters on the agenda at that meeting 

may have been confidential, although she is not sure. 
 

8.5.12 She said that when Meriton was finished all of the Councillors were very 
quiet and no one wanted to say anything. 

 
8.5.13 She said that when Meriton left, the Councillors were all giving the 

Greens a hard time and having a bit of a joke because everyone knew that they 
would be dead against the proposal. 

 
8.6 Sylvie Ellsmore (SE) Greens Councillor: 
 

8.6.1 SE said that she remembers the meeting well – it was held in one of the 
rooms above the library.  She said that she recalls that a number of council staff 
were around. 
 

8.6.2 SE said there was a short presentation about the Meriton proposal. 
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8.6.3 She said that she had not been a Councillor for a long period so was not 
aware of the history of the site; also the matter did not involve a site in her ward 
so it was not a matter she was directly involved with. 

 
8.6.4 She said that she does not recall the word “confidential” being raised at 

any time. 
 

8.6.5 She said that she thought that the matter was being discussed in terms of 
Meriton wanting to make an offer, but wanting to see what Council thought in 
the first instance. 

 
8.6.6 SE said that she thought this was the wrong way around of going things 

and felt that there should have been an opportunity for the community to see 
what they thought before the Councillors commented on the proposal. 

 
8.6.7 She said that there was no thought of the matter being confidential – she 

even left the meeting and discussed it with others. 
8.6.8 She confirmed that she gave her notes to Max Phillips and said she would 

be prepared to sign a statement stating that the notes were hers and a true 
record of the meeting etc. 
 

8.6.9 SE said that she was under the impression that a memo was to be sent to 
Councillors after the meeting to provide additional information, but this did not 
happen and in fact the contents of the meeting were then put in a confidential 
business matter and the matter scheduled for meeting to be voted on. 

 
8.6.10 She said that she felt that this had not been done in good faith as the 

feeling from the meeting was that the matter was not going to go any further. 
 

8.6.11 She said that the whole issue is a bit of a grey area and it should be made 
very clear as to whether something is to be confidential and what process is 
going to be adopted. 

 
8.6.12 SE said that she felt that from a planning perspective there should be a 

presumption of transparency 
 
8.7 Emanuel Tsardoulias (ET) Labor Councillor: 
 

8.7.1 ET said that he did not attend the briefing meeting on 27 November 
2012, so could not comment on what occurred during the meeting. 
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8.8 David Leary (DL) Greens Councillor: 
 

8.8.1 DL said that he remembers the briefing but only has a fair recollection of 
precise details. 
 

8.8.2 He said that it was held in the library building in an office space. He said 
that it was there because a library tour had been arranged on the same occasion. 

 
8.8.3 He said that he recalled that some Council staff (unrelated to the matter) 

were still floating around, however there was no public access as such. 
 

8.8.4 DL had a vague recollection that some people from the Westconnex were 
still in the room for the Meriton talk although he couldn’t be sure. [He initially 
thought that the Westconnex matter was on after Meriton, but agreed that 
Westconnex was first when told what the agenda stated]. 

 
8.8.5 He said that he was left with the impression that no one within council 

was going to support the (Meriton) proposal. 
 

8.8.6 DL recalls one of the Councillors saying something about it being an 
“insult” to offer such a ridiculous sum of money. However he said that the mayor 
and another Liberal Councillor appeared to be seriously discussing the matter. 

 
8.8.7 He said that he told Max Phillips (who was not present) afterwards what 

had been sat at the briefing because he knew that he was interested in proposals 
for that site. 

 
8.8.8 He said that he didn’t really have any recollection of the briefing being 

confidential and does not remember anything being said about this.  DL said that 
generally Councillor briefings are closed meetings, but they are not necessarily 
confidential. 

 
8.8.9 He said that he didn’t really turn his mind to the issue (of confidentiality) 

at the time. 
 

8.8.10 DL remembers Ken Gainger saying something like, “Meriton wants to put 
this proposal to you, the discussions haven’t got very far, if you aren’t at all 
interested, both parties can walk away” or something like that. 

 
8.8.11 He said that after the briefing, Councillors were talking quite light 

heartedly about it and actually laughing. 
 

8.8.12 DL said that he was surprised that the matter was later put to a meeting 
as he thought it would go no further than the briefing. 
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8.8.13 He said that it is not clear who made the call on the business paper (for 

the later meeting) being confidential and he didn’t see why it would be 
confidential and how long the confidentiality was supposed to last. 

 
8.9 Sam Iksandar (SI) Labor Councillor: 
 

8.9.1 SI said that he recalls the meeting on 27 November 2012 held in the 
library and he said that he was there for the entire meeting. 
 

8.9.2 He said that he could not be 100% certain about the exact words that 
were used by the Meriton representative, but he understood that it was a 
preliminary negotiation and this means that “it stays with the Councillors” and is 
not to be disclosed. 

 
8.9.3 He said that it was his clear understanding that the dollars and the 

amount of units being discussed were not to be discussed publicly. 
 

8.9.4 SI said that he believes that the Councillors all knew that the matter was 
confidential and was not to be openly discussed and to do so could have been 
detrimental to Meriton and damaging to Council’s relationship with Meriton. 
 

8.9.5 He said that he thought that the Councillor who disclosed the details in 
the press was extremely irresponsible. 

 
8.10 Victor Macri (VM) Independent Councillor and Mayor: 
 

8.10.1 VM said that he remembers the briefing on 27 November 2012 very well. 
 

8.10.2 He said that they had the briefing and spoke about the offer. 
 

8.10.3 VM said that he asked Peter Spira (MD of Meriton) in the open meeting 
whether the offer was a commercial in confidence offer and he replied yes. 

 
8.10.4 He said that by being confidential, Meriton’s business interests were 

protected but Council was also being protected because they were able to 
debate the issues fairly before the matter was in the public domain. 

 
8.10.5 He said that because of what happened (after the briefing) no one 

seriously looked at the proposal and there was no fair assessment of it – he said 
that this is exactly what the Greens wanted to achieve. 

 
8.10.6 VM said that Max Phillips was not even at the meeting and he leaked the 

confidential document to the press. 
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8.10.7 He said that Max argued with the General Manger about whether the 

matter should rightly have been confidential or not; which was not his call. 
 

8.10.8 He said that he was horrified when he heard Max talking on the radio 
about this proposal; he said that it was “just wrong.” 

 
8.10.9 He said that it makes a mockery of Council and reflects very poorly on us 

as Councillors. 
 

8.10.10 VM said to look closely at the timing of when things occurred and it 
shows that Max was not acting in good faith. 
 

8.11 Jo Haylen (JH) Labor Councillor: 
 

8.11.1 JH advised that she was not in attendance at the briefing held on 27 
November 2012, although was happy to discuss the matter more broadly if 
required4. 

 
8.12  Chris Woods (CW) Labor Councillor: 

 
8.12.1 CW said that he recalls the meeting in the library. He said that there was 

a briefing regarding the Westconnex motorway proposal, something going on 
with the library and the Meriton matter. 
 

8.12.2 He said that there was a lot of discussion still going on about the 
Westconnex matter because it was quite a big thing for the area.  He said that he 
remembers someone asking whether the Westconnex matter involved 
confidential material and was told that it was not as this was the publicly 
released policy. CW said that Councillors were talking and texting details. 
 

8.12.3 Then he recalls that the Meriton briefing was on; this was after several 
hours and lots of paperwork. He said that there was a lot happening and people 
were tired. He said that people were a bit “gob smacked” by the Westconnex 
matter and perhaps were not focused on the Meriton matter initially. 
 

8.12.4 CW said that he thought the Meriton briefing was confidential and was 
fairly sure in this mind that this was the case. He said that he was surprised that 
other Councillors were not aware of this, although admits that he cannot recall 
the words confidential being used and with everything going on and any 
reference to the matter being confidential that may have been made could have 
been missed. 

                                                 
4 The reviewer did not consider that further discussion with Councillor Haylen was necessary. 
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8.12.5 CW said that he recalls the issues being discussed were the proposed 20 

storeys and the development being consolidated on the site with funds being 
used for a green way. 
 

8.12.6 He said that he remembers thinking that there was to be some further 
documents to be provided to Council with perhaps some plans before the matter 
was put to the public.  He said that the discussions with Meriton were at a very 
preliminary stage. 
 

8.12.7 He said that he thinks the paper for the 11 December meeting (which was 
marked confidential) arrived on the Thursday before. CW thought that this had 
considerably more details than what was disclosed at the briefing. 
 

8.12.8 He said that he was quite shocked that the matter was in the press 
before the meeting and he thought that Meriton would not be happy, as there 
had been no opportunity for Councillors to properly consider their proposal. 
 

8.12.9 CW said that he remembers that Councillor Phillips was not at the 
briefing on 27 November, so when he was told about it he may not have realised 
it was confidential.  He said that perhaps telling someone about the proposal 
under these circumstances was understandable. However, he said that this was 
one thing; releasing the paper after being told that the material was confidential 
was quite another. 
 
 
 

9. Respondent’s Submission / Interview: 
 
9.1 Councillor Phillips provided a submission in response to the complaint which is 

reproduced below: 

 

Dear [Reviewer]; 

I have received the letter regarding a code of conduct complaint against me alleging that I 
disclosed confidential information relating to Item 17 Peer Review of Proposed Amendments to 
Lewisham Estates Concept Plan Approval of the Development Assessment Committee Meeting of 
11 December 2012. 

While I understand why a complaint has been lodged, I reject the allegation that I breached 
confidentiality.  I believe the primary motivation for those making the complaint is political.  I 
would like to state my case below. 
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 1) The substance of the issue was disclosed at a non-confidential meeting. 

A Councillor conference was held at the Marrickville Library on the evening of Tuesday the 27 
November 2012.  At this meeting a number of issues were discussed including the new 
Marrickville Library project.   

Representatives of Meriton addressed the conference putting forward a proposal for a voluntary 
planning agreement that proposed that Council would support increased density for the 
Lewisham Estates development, namely a 20 storey tower, in return for a monetary contribution 
of $5 million. 

I did not attend the Councillor conference as I was in Armidale with my family that week. 

I was phoned by a fellow Greens Councillor, David Leary, that night after the meeting and he 
informed me of the proposal from Meriton, the reaction of some of the Councillors, and what our 
response could be.  At no stage did Councillor Leary mention that the proposal from Meriton was 
confidential. 

Councillor Leary has also informed me that he recalls that Council staff from a range of areas, 
including the library section were present in the room while the Meriton proposal was discussed.  
It would be unusual for library staff in particular to be present at a confidential planning briefing 
and this reinforces the point that the this briefing on the 27 November was not confidential. 

My other Greens colleagues Councillors Melissa Brooks and Sylvie Ellsmore have told me that at 
no stage during the Councillor conference were they told that the proposal from Meriton nor any 
discussion at the conference was deemed confidential.  Councillor Ellsmore is an extensive note 
taker and a lawyer.  If the meeting was told that confidentiality applied, she would almost 
certainly have made a note of this.  She has examined her notes and there is no notation that the 
meeting or proposal was confidential.  I enclose Councillor Ellsmore’s notes. 

Councillor Brooks approached members of the Greenway Committee at some stage after the 
meeting and informed them of the proposal from Meriton.  This is a clear indication that she did 
not understand the meeting or the proposal to be deemed confidential. 

Given that I was not told that the proposal was confidential and that my colleagues have no 
indication that the meeting was confidential, I do not believe it was deemed confidential.  To 
deem it confidential in retrospect would be bad practice.  

 2) Information disclosed publicly was from a non-confidential meeting. 

Given the initial meeting and the broad parameters of the proposed voluntary planning 
agreement disclosed at the Councillor briefing on the 27 November, and relayed to myself and 
others were not deemed confidential, I attempted to base all my public comments on information 
from this meeting rather than the details disclosed in the report in the business paper. 

I believe my attempts to relay only information disclosed at the meeting will be obvious, 
particularly from my interview on ABC 702 radio where I recall saying that I could not provide all 
the information and had to stick to what had been disclosed without being deemed confidential.   
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The relevant parts of the transcript are: 

Max Phillips: 

“So we have been successful in that regard. And then Meriton bought the project off Debian 
Developments in July this year, and recently, they came up to council in a briefing that - as far as 
I know - wasn't deemedconfidential. And it made an offer of $5 million as partof the voluntary 
planning agreement to have increased density on the site which included a 20 storey tower.Now 
that's coming up to council, and [un]fortunately it'sdeemed - the details have been deemed 
confidential inthe business paper, so I'm limited in what I can sayabout the details.But that's 
the general gist of it.” 

 3) Lack of justification for confidentiality of the business paper report 

The only basis that reports can be deemed confidential is outlined in Section 10A and B of the 
Local Government Act.  I do not believe that these basis were satisfied. 

The Code of Conduct complaint refers to several sections of the Councillor's Code of Conduct. The 
Code of Conduct operates under the framework of the Local Government Act 1993, especially 
sections 10A and 10B.  
 
The Act makes it clear that there is an clear assumption in favor of making all information 
considered by Councillors at meetings public. If the Council decides that something should be 
confidential there are significant limits on when Councillors can choose to deem something 
confidential and close a meeting.  
 
I note that s10B of the Act states:  

(4) For the purpose of determining whether the discussion of a matter in an open meeting would 
be contrary to the public interest, it is irrelevant that: 

(a) a person may misinterpret or misunderstand the discussion, or 

(b) the discussion of the matter may: 

(i) cause embarrassment to the council or committee concerned, or to councillors or to employees 
of the council, or 

(ii) cause a loss of confidence in the council or committee. 

(5) In deciding whether part of a meeting is to be closed to the public, the council or committee 
concerned must have regard to any relevant guidelines issued by the Director-General. 

As outlined in the September 2012 edition of the "Councillor Handbook" of the Division of Local 
Government Department of Premier and Cabinet in cooperation with the Local Government 
Association of NSW and the Shires Association of NSW:  
 
"Section 10B provides that a council meeting should only be closed to preserve the relevant 
confidentiality, privilege or security. In determining whether the discussion of a matter in an open 
meeting would be contrary to the public interest, embarrassment to the council, councillors or its 
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employees is irrelevant."  
 
I also note that the concern of other Councillors about my decision to release the information at 
the Council meeting, as discussed at length in a closed session at the meeting of 4 December 2012 
- the issue of embarrassment and "loss of confidence" were the primary concerns expressed.  
 
I believe that these are the motivation behind the Code of Conduct complaint against me. 
However they are not relevant considerations.  
 
The Act makes it clear that there is an assumption that information should be made public, and 
that Councillors need to discount their person concerns about embarrassment, and that if 
something is to be deemed confidential it can only be made so in limited circumstances - which I 
believed in good faith were not met here.  

I do not believe that adequate justification was given or has been given as to why the business 
paper was deemed confidential.   

The supplementary business paper was delivered on the evening of Friday 7 December 2012.  I 
was surprised to see that Council was seriously being asked to consider entering into a voluntary 
planning agreement of this nature and confused as to why the matter was deemed confidential 
by the staff preparing the report. 

I emailed the Director of Planning, Ken Hawke at 12.23am 8 December 2012 asking: 

“Can you provide more details on why the report on Meriton's offer over the Lewisham Towers is 
confidential?” 

I did not receive a response from Mr Hawke until 2.20pm 10 December 2012.  The response 
stated: 

“Meriton advised that they submitted their offer as commercially in confidence, 

We accepted this argument, hence the item being confidential” 

I believe this respond to be inadequate.   

For something to be ‘commercial in-confidence’ one would have to reasonably expect that 
disclosure of the information would disadvantage the company by revealing a tender bid, or a 
cost structure, or a timeline.  Furthermore, such information would have to disadvantage the 
company in a competitive market or process.  

Given there was no tender process or competition among developers for the Lewisham Estates 
proposal, I cannot see how Meriton would be commercially disadvantaged by the disclosure of 
their voluntary planning agreement proposal. 

I do not believe that potential adverse public reaction to the proposal is an issue of ‘commercial 
in-confidence’ and it is certainly not a duty of a Council to protect the public relations reputation 
of a developer by disclosing truthful information. 
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The information contained in the report regarding proposed floor space ratios, building heights 
and the sum proposed for the planning agreement is not substantially difference to information 
disclosed in regular, publicly available development application reports. 

I expected to receive a more detailed justification from staff as to exactly why the report might 
adversely affect the company and therefore why their request for commercial in-confidence 
should be agreed to.  Furthermore, given that as a general rule planning matters are conducted 
publicly by Council to ensure transparency and public confidence, I expected staff to provide 
justification as to why any ‘commercial in-confidence’ reasons were more important than the 
need for transparency on planning matters.  No justification of this nature was forthcoming from 
staff – the only information provided was that the company had requested it. 

Furthermore, as stated in the report, the details of a voluntary planning agreement must be 
publicly exhibited and public consultation sought prior to its adoption.  It is hard to fathom why 
something that must be publicly exhibited at some stage should be deemed confidential at this 
particular stage.   

At the Council meeting of 11 December 2012 I asked the Director of Planning, Mr Hawke, at what 
stage the confidentiality of the proposal would be lifted?  In particular, would a decision to enter 
into negotiations be confidential or a public fact?  Or would negotiations be deemed confidential 
until an agreement is reached in the future?  Mr Hawke could not provide an answer, saying he 
did not know.   I do not believe that public disclosure should only occur after a deal has been 
made. 

I consulted with my fellow Greens Councillors and others regarding the issue of ‘commercial in-
confidence’ for planning matters.  There was general consensus that there was little or no 
justification for ‘commercial in-confidence’ in this case and that confidentiality would erode public 
confidence in Council.  

The Lewisham Towers proposal has been a big community issue for four years.  Large public 
meetings, letter writing campaigns, petitions, stalls and a community action group have been 
campaigning to ensure that any development of the site is of a reasonable scale and will not 
adversely affect the local community. 

Given the lack of justification for confidentiality, the public interest in the Lewisham Towers 
proposal, and the fact that the key facts of the proposal had been disclosed at a meeting that was 
not deemed confidential, I decided to speak to the media regarding the matter, while attempting 
to be careful only to disclose information I had garnered from reports of the Councillor briefing.  
In addition I was critical of the matter being dealt with by Council as confidential. 

As I understand it, confidentiality is a matter for the elected Council to decide.  The fact that a 
report comes as a confidential report from staff does not preclude Council from deciding to make 
the report and decision publicly available. 

I argued at the Council meeting of the 11 December 2012 that Council should not be dealing with 
this matter confidentially, that the justification for ‘commercial in-confidence’ was very weak, 
that the issue was primarily a planning matter and that planning matters, particularly large 
developments of public interest, should be not dealt with in closed session. 
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The eventual resolution adopted by Marrickville Council in fact does not recognise the 
confidentiality of the item.  The minutes record: 

D1212(1) Item 17 PEER REVIEW OF PROPOSED AMENDMENTS TO LEWISHAM 

ESTATES CONCEPT PLAN APPROVAL 

MOTION: Iskandar / Tsardoulias 

That: 

1 The report be received and noted. 

2 Council resolve to not endorse the proposed amendments and notify the proponent of 

its decision. 

Motion Carried 

For Motion: Councillors Brooks, Ellsmore, Haylen, Iskandar, Leary, Macri, Phillips, 

Tsardoulias, Tyler and Woods 

Against Motion: Nil 

Normally if an item is resolved by the Council to be confidential the minutes would record the 
confidentiality such as in this example from the Council meeting 4 December: 

C1212(1) Item 25 SSROC TENDER - TEMPORARY STAFF 

Motion: (Ellsmore/Macri) 

THAT: 

1. Council resolve that ATTACHMENT 1 to the report be treated as confidential in 

accordance with Section 11(3) of the Local Government Act 1993, as it relates to a 

matter specified in Section 10A(2) of the Local Government Act 1993, and as such is to 

be treated as confidential. 

2. the report be received and noted; and 

3. Council adopt the recommendation contained in the CONFIDENTIAL ATTACHMENT 

1, and give first preference to SSROC contracted suppliers, unless it can be 

demonstrated that the service cannot be supplied to Council’s requirements. 

Motion Carried 

For Motion: Councillors Brooks, Ellsmore, Gardiner, Hanna, Haylen, Iskandar, 
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Leary, Macri, Phillips, Tsardoulias, Tyler and Woods 

Against Motion: Nil 

The fact that the Council resolved unanimously that the item itself was not confidential (therefore 
dismissing the staff decision to deem the item as confidential) indicates that all Councillors were 
of the belief that the information contained in the report was not confidential.  A conclusion can 
therefore be drawn that lodging the code of conduct complaint against me was not due to a 
concern about confidential information being revealed, but is clearly a politically motivated 
vexatious complaint that should be dismissed.  

 4) A clear record of respecting confidentiality 

I have been a member of Marrickville Council for over four years.  In that time I have received 
probably hundreds of confidential reports. 

All of these previous confidential reports have had, to my mind, a clear justification as to why 
they are deemed confidential.  Usually it is because it involves a public tender and genuinely 
sensitive commercial information, or it is because the report contains legal advice for Councillors 
to consider that may prejudice Councils legal position if disclosed. 

Since September 2008 I have always respected the confidentiality of these reports.  This was the 
first confidential report that I have questioned the rationale for confidentiality. 

I believe that the staff erred in deeming the written report confidential.  I believe that after 
Meriton’s request the staff probably thought it was easier to err on the side of caution and agree 
to confidentiality rather than apply a rigorous test of whether the report merited confidentiality 
against the public interest and principle of transparency in planning.  

 5) The public interest and transparency in governance and planning matters 

An elected Council is a public body of local representatives.  The Council conducts its business 
primarily in public, with business papers publicly available, opportunities made available for 
members of the public to address council, a gallery for the public to observe proceedings, and a 
strong advertising and public consultation on most critical council decisions. 

In regards to planning, there is a public expectation that planning decisions are made in a 
transparent manner. 

For example, the current Minister for Planning, The Hon. Brad Hazzard MP writes in his forward 
to A New Planning System for NSW Green Paper: 

“The NSW Government is creating a planning system for the 21st century. A planning 
system focussed on the public interest. A planning system that places people and their 
choices at the heart of planning decisions about their future.” 

The first two paragraphs of the Green Paper promotes “up front community participation” and 
that “the new planning system will be based on transparency in process and decision making.” 
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What happened with the Lewisham Estates voluntary planning matter at Marrickville Council was 
antithesis of transparency in planning.  It became a farce when the Mayor closed the meeting 
forcing dozens of people in the public gallery to leave, including three members of the public who 
had registered to speak to the matter. 

Many members of the public later said they are absolutely appalled that the discussion and 
decision were made behind closed doors and that members of the public were denied a chance to 
address the meeting. 

At least one Councillor accused me of “forcing their hand” by speaking publicly about the 
proposal.  This makes me wonder exactly what Councillors were contemplating of deciding behind 
closed doors if the proposal had not been made public. 

Many members of the community have thanked me for going public on this matter.  The most 
common comment I have received is that the proposal seems to be little more than a bribe to 
discard planning regulations.  I ask you to imagine the public outrage if we had negotiated a 
voluntary planning agreement along the lines of $5 million for 20 storeys and presented it to the 
public.   

I believe that revealing the broad details of the proposal, as disclosed in the non-confidential 27 
November Councillor briefing, was in the public interest.   

It is for the above reasons that I believe I have not breached Council’s code of conduct and 
therefore the complaint should be dismissed. 

Response to clause specific allegations: 

In light of everything I’ve said above, I’ll now respond to the clause specific allegation. 

 1. Clause 6.1 - I have not brought Council or the holders of civic office into disrepute.  
Specifically I did not directly criticise Marrickville Council or any Councillor or staff 
member.  Rather I criticised the nature of the voluntary planning agreement being 
proposed and that an important planning matter had been deemed confidential.  
That being said, public criticism is part of a robust democracy and should only be 
interpreted as a breach of the Code in extreme circumstances. 

 

 2. Clause 6.8 - Their must be public scrutiny for development decisions to be properly 
made and for all parties involved dealt with fairly.  Almost by definition by limiting 
information to a proponent only, you are disadvantaging any opponent of a 
proposal.  The elected Council represents the broader public interest.  By alerting the 
public to the nature of the planning matter being decided I, in fact, ensured that all 
interested parties were dealt with fairly and prevented a potential injustice.  To 
conduct a debate on this important planning matter in secrecy would be to unfairly 
disadvantage the broader community, including residents neighbouring the 
proposed development, and advantage the developer. 
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 3. Clause 10.9 (d)  - As stated previously, there was widespread opinion that 
information revealed at the Councillor briefing was not confidential.  The Council 
staff failed to provide timely and adequate justification for the business paper being 
deemed confidential.  Furthermore, a planning matter of this nature (a VPA) being 
deemed confidential had no precedent, so therefore there is no ‘established 
practice’ to accord by. 

 4. Clause 10.10 - I only released information to the public that was given at an oral 
briefing that was not confidential.  Therefore I did not breach the security of 
confidential documents. 

 5. Clause 10.11 (a,b,c,e,g) See answer above. 

Yours sincerely 

Max Phillips 
Greens Councillor for Central Ward 
Marrickville Council 

 

9.2 An interview was conducted with Councillor Phillips on 22 February 2013 which is 
summarised below: 

9.2.1 Councillor Phillips said that he did not attend the Councillor briefing on 
27 November 2012, but his fellow Greens Councillor, David Leary telephoned 
him afterwards to inform about what was conveyed. He said that Councillor 
Leary did not mention to him that the briefing was confidential.  

9.2.2 Councillor Phillips said that Councilor briefings were not usually 
confidential. He said that unless something is deemed confidential he believed 
that it should be shared with the community. He said that he believed that this 
was the view of most Councillors and it was a matter of transparency in local 
government. 

9.2.3 He said that he thought it needed to be expressed very clearly whether a 
particular meeting or information being conveyed is intended to be confidential. 
He said that Council staff should discuss such an issue at length and decide what 
they feel is appropriate in the circumstances and communicate this clearly to the 
Councillors. 

9.2.4 Councillor Phillips said that whilst his personal views might not be 
relevant to the present matter he did not think that Voluntary Planning 
Agreements really had a place in the planning process. He also felt that the 
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negotiations should not be behind closed doors because the community had a 
right to know what was going on in their local area. 

9.2.5 He said that he was not surprised to hear that the Meriton briefing was 
not confidential, but he did think it was strange that the subsequent report for 
the meeting had been put in a red paper (meaning that it was confidential).  He 
said that he queried this with Ken Hawke as soon as he received the paper on 8 
December, but Ken did not respond to his email until 10 December. 

9.2.6 Councillor Phillips said that if he had waited for Mr Hawke’s reply he 
would not have been able to get the story to the Sydney Morning Herald before 
the meeting scheduled for 11 December, 2012. He acknowledged that he 
showed the press a copy of the paper (which had been deemed confidential) but 
he said that he told the journalist that the material could not be published.  

9.2.7 Councillor Phillips said that he had to show the press the business paper 
so that they would know that the story was genuine. He stressed that the only 
information that he publicly spoke about was that which was gleaned from the 
briefing on 27 November 2012 (which he says was not confidential). 

9.2.8 He said that he did not believe that what he did was dodgy or unethical; 
in fact he honestly believed that he was acting in an extremely ethical way as it 
was the right thing to do for the community. 

9.2.9 He said that the issue was too important; Council was voting on whether 
to spend $1000.00, this involved a major development that would have an 
enormous effect on the community and the local area. 

9.2.10 Councillor Phillips said he understood that there could be consequences 
for his actions (and hence his claims in an email to others that he could get a 
Code of Conduct lodged against him).  He said that he also took the risk that he 
could be sued by Meriton over his actions. 

9.2.11 He said that he did not accept that the paper should have been 
confidential because (a) the briefing was not confidential and (b) there were no 
legitimate commercial reasons to warrant it being confidential. 

9.2.12 He said that he questioned at the meeting why it was confidential and he 
did not get a satisfactory answer.  He said that he asked how long it would 
remain confidential and no one in planning could answer this. He said that he 
felt this was unacceptable. 
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9.2.13 He believes that because the story was in the public domain it caused 
some Councillors to vote differently, which he believed was a good thing. 

9.2.14 Councillor Phillips said that if the briefing had been deemed confidential 
he may not have gone public with it initially as there would have been more time 
to question the confidentiality issue before the meeting. He said that the way 
Council officers handled the matter was not good and perhaps in bad faith; they 
released the red paper at the last minute and not a week before the meeting, 
which is the usual practice. 

9.2.15 He said that he was genially worried for his community and these sorts of 
issues always create a moral dilemma. Councillor Phillips said that he felt that 
this particular matter really restricted him in doing his job properly. He said that 
this why he did what he did.   

 
10. The Code of Conduct: 

 
The relevant clauses of the Marrickville Council Code of Conduct are reproduced below: 

6 GENERAL CONDUCT OBLIGATIONS  

General conduct 
6.1    You must not conduct yourself in carrying out your functions in a manner that is 
likely to bring Council or holders of civic office into disrepute. Specifically, you must 
not act in a way that: 
 

• contravenes the Act, associated regulations, Council’s relevant 
administrative requirements and policies 

• is detrimental to the pursuit of the charter of Council is improper 
or unethical 

• is an abuse of power or otherwise amounts to misconduct 
• causes, comprises or involves intimidation, harassment or verbal 

abuse 
• causes, comprises or involves discrimination, disadvantage or 

adverse treatment in relation to employment 
• causes, comprises or involves prejudice in the provision of  a 

service to the community. (Schedule 6A of the Act) 
 

Development decisions 
6.8      You must ensure that development decisions are properly made and that parties 
involved in the development process are dealt with fairly. You must avoid any occasion 
for suspicion of improper conduct in the development assessment process. This 
includes during site visits. 
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Use of certain Council information 
10.9 In regard to information obtained in your capacity as a Councillor, you must: 
 
a)  only access Council information needed for Council business  

b)  not use that Council information for private purposes 

c)  not seek or obtain, either directly or indirectly, any financial benefit or other 
improper advantage for yourself, or any other person or body, from any information to 
which you have by virtue of your office or position with Council 
 
d)  only  release  Council  information  in  accordance  with  established  Council 
policies and procedures and in compliance with relevant legislation. 
 

Use and security of confidential 
information 
 
10.10 Y o u  must maintain the integrity and security of confidential documents or 
information in your possession, or for which you are responsible. 
 

10.11 I n  addition to your general obligations relating to the use of Council 
information, you must: 
 
a) protect confidential information 
b) only release confidential information if you have authority to do so 
c) only use confidential information for the purpose it is intended to be used 
d) not use confidential information gained through your official position for the 

purpose of securing a private benefit for yourself or for any other person 
e) not use confidential information with the intention to cause harm or detriment to 

Council or any other person or body 
f) not disclose any information discussed during a confidential session of a 

Council meeting 
g)    take care to maintain the integrity and security of confidential documents or 
information in your possession, or for which you are responsible 

 
 
11.  REPORTING BREACHES 
  
11.1 Any person, whether or not a Council official, may make a complaint alleging 

a breach of this Code.  

 
12 COMPLAINT HANDLING PPROCEDURES AND SANCTIONS 
  
12.8 The general manager is responsible for assessing complaints, made under 
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Section 11, alleging breaches of this Code by councillors, in accordance with the 
assessment criteria provided in Section 13, in order to determine whether to 
refer the matter to the conduct review committee/reviewer.  

 
12.9 The general manager must determine either to:  
 
(a) take no further action and give the complainant the reason/s in writing as 

provided in Section 13 of this Code, and those reasons may include, but are not 
limited to, the fact that the complaint is trivial, frivolous, vexatious or not made 
in good faith, or  

(b) resolve the complaint by use of alternative and appropriate strategies such as, 
but not limited to, mediation, informal discussion or negotiation and give the 
complainant advice on the resolution of the matter in writing, or  

(c) discontinue the assessment in the circumstances where it becomes evident that 
the matter should be referred to another body or person, and refer the matter 
to that body or person as well as advising the complainant in writing, or  

(d) refer the matter to the conduct review committee/reviewer.  
 
13 COMPLAINT ASSESSMENT CRITERIA 
 
13.1 The general manager or Mayor, in the case of a complaint about the general 

manager, will assess a complaint alleging a breach of this Code to determine if 
the matter should be referred to the conduct review committee/reviewer. In 
assessing the complaint, the general manager and Mayor will have regard to the 
following grounds:  

(a) whether there is any prima facie evidence of a breach of this Code  
(b) whether the subject matter of the complaint relates to conduct that is 

associated with the carrying out of the functions of civic office or duties as 
general manager  

(c) whether the complaint is trivial, frivolous, vexatious or not made in good faith  
(d) whether the conduct the subject of the complaint could reasonably constitute a 

breach of this Code  
(e) whether the complaint raises issues that require investigation by another 

person or body, such as referring the matter to the Department of Local 
Government, the NSW Ombudsman, the Independent Commission Against 
Corruption or the NSW Police  

(f) whether there is an alternative and satisfactory means of redress  
(g) how much time has elapsed since the events the subject of the complaint took 

place  
(h) how serious the complaint is and the significance it has for Council  
(i) whether the complaint is one of a series indicating a pattern of conduct.  
 
13.2 Complaints that are assessed as not having sufficient grounds to warrant 

referral to the conduct review committee/reviewer or that are to be referred to 
a more appropriate person or body can be finalised by the general manager or 
the Mayor, in the case of complaints about the general manager.  

 
13.3 If a matter is referred to the conduct review committee/reviewer, then the 
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conduct review committee/reviewer should use the above criteria for its initial 
assessment of the complaint and determination of the course to follow in 
dealing with the complaint.  

 
14 CONDUCT REVIEW COMMITTEE/REVIEWER OPERATING GUIDELINES 

 
14.1 Jurisdiction of the conduct review committee/reviewer 

 
The complaint handling function of the conduct review 
committee/reviewer is limited to consideration of, making enquiries 
into and reporting on complaints made under clause 11.1, about 
councillors and/or the general manager. 

 
Complaints regarding pecuniary interest matters should be reported to 
the Director General of the Department of Local Government and will 
not be dealt with by the conduct review committee/reviewer. 

 
Sole reviewers and members of the conduct review committee are 
subject to the provisions of this code of conduct. 

 
 
 

 

11. Discussion: 
 
The Allegations: 
 
11.1 The present matter concerns allegations made by five Marrickville Councillors 

that Councillor Max Phillips publicly disclosed information contained in a 
confidential report known as Item 17 (Confidential Attachment) considered at the 
Development Assessment Committee on the evening of 11 December 2012. 
 

11.2 In particular it is alleged that he discussed the information during an interview 
on 702 ABC Sydney Radio at 8.36am on 11 December 2012. It is also alleged that 
Councillor Phillips “possibly” leaked the report to the Sydney Morning Herald for an 
article on the same matter which appeared on 11 December 2012. 
 

11.3 The Complainants produced a copy of an email which was sent by Councillor 
Phillips on 11 December 2012 to a number of recipients. The email urges members 
of the public to come to the meeting to object (although the matter in question was 
part of a closed session of Council) and he states “I may get a code of conduct 
charge against me for exposing this issue to the public light.” 

 
11.4 In response to the allegations, Councillor Phillips claims that the only information 

he spoke about publicly was the information which was disclosed at a non-
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confidential Councillor briefing on 27 November 2012.5  He said that he was very 
careful to distinguish the briefing material from the material contained in the 11 
December 2012 business paper during his interview on 702 ABC radio. 

 
11.5 Councillor Phillips admitted that he showed a Sydney Morning Herald journalist 

his copy of the 11 December business paper, but claims that he did this so he could 
verify his information (which had been disclosed at the briefing). He said that he told 
the journalist that the information in the business paper could not be published as it 
had been deemed confidential. 
 

11.6 Councillor Phillips said that he felt there was no justification for the business 
paper being confidential and he did not believe that it represented a genuine 
commercial in confidence offer.  He said that he tried to raise the issue with Ken 
Hawke, but he did not respond to his email in time; he explained that if he had 
waited for Mr Hawke’s response he would not have been able to take the story to 
the press before the meeting on 11 December 2012. 

 
11.7 Councillor Phillips said that the only basis on which a report can be deemed 

confidential is pursuant to s10A and B of the Local Government Act, 1993 and he 
does not believe that the requirements were satisfied in the circumstances. 

 
11.8 He said that it was important that the community knew what was happening and 

his actions were justified because releasing the information was in the public 
interest and was consistent with his obligations as a Councillor to ensure 
transparency in governance and planning matters. 

 
11.9 Councillor Phillips said that he felt that he was doing the right thing, although he 

knew that there was a risk that he could be sued by Meriton or have a code of 
conduct complaint made against him.  He said that the fact that his actions 
prevented the matter from going further was a good thing for the community and 
he has subsequently been praised by residents for acting the way he did. 

 
Was the information disclosed in Councillor Briefing on 27 November 2012 confidential? 
 
11.10 The first question for consideration is whether the information disclosed at the 

Councillor Briefing on 27 November 2012 was confidential. It is common ground that 
the meeting was held in an office above the library and that a number of Council 
staff (including junior library staff) were present. There is also no dispute that the 
invitation to the meeting contained no reference to the matter being confidential or 
that that the matter being discussed was an in confidence offer. 
 

                                                 
5 Note that Councillor Phillips was not at the briefing but obtained information about it (including that it was not apparently 
confidential) from the other Greens Councillors 
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11.11 No minutes were taken at the briefing and no written material was provided to 
Councillors. All information was conveyed orally and through a slide show 
presentation. 

 
11.12 The accounts from those present of what was actually said in relation to the 

issue of confidentiality are varied. In this regard: 
 

• Marcus Rowan said that he was “pretty sure” that Peter Spira from 
Meriton said that the offer was a confidential offer, but at the time he 
was preoccupied with letting people into the room and dealing with 
an IT issue; 
 

• Melissa Brooks that that if confidentiality was mentioned it could not 
have been very detailed as she does not remember if there was a 
requirement to keep the information conveyed confidential. In fact 
she said that she mentioned the proposal to the Greenway Cycle Path 
Committee after the briefing in good faith and on her understanding 
that the information was not confidential; 

 
• Mark Gardiner said that he had racked his brain and cannot recall 

whether the issue of confidentiality was mentioned at the briefing or 
at some other time.  However, he said that he knew that this was not 
something to be discussed in the public arena; 

 
• Morris Hanna said that he was 99.9% sure that the words confidential 

or in confidence were not spoken at the meeting.  He said that he was 
surprised  that the later business paper was marked confidential 
when the briefing meeting was not confidential; 

 
• Rosana Tyler said that she had the distinct impression that what was 

being put by Meriton was being put on a confidential basis. She said 
that she cannot remember the words used but definitely remembers 
that the amount of money being discussed was to remain 
confidential.  Also, she said that the mayor had told her during the 
day that a confidential offer was going to be discussed at the briefing; 

 
• Sylvie Ellsmore said that she does not recall the word confidential 

being raised at any time; 
 

• David Leary said that he did not really have any recollection of the 
briefing being confidential; 
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• Sam Iksandar said that he could not be 100% certain about the exact 
words used but understood that it was a preliminary negotiation and 
this meant to him that it stays with the Councillors.  He said that he 
had a clear understanding that the dollars and amount of units being 
discussed were not to be discussed publicly; 

 
• Victor Macri said that he asked Peter Spira whether the offer was a 

commercial in confidence offer and he replied yes; 
 

• Chris Woods said that he thought the briefing was confidential, 
although admitted that any reference to it being confidential may 
have been missed because at the start of the Meriton briefing there 
was still a lot of discussion going on between Councillors over the 
Westconnex proposal. 

 
11.13 When considering the circumstances of the meeting and the evidence from the 

Councillors and staff member present, it is difficult to conclude on balance that it 
had been appropriately communicated to those present that the Meriton offer was 
being communicated on an in confidence basis. 
 

11.14 Whilst Councillor Macri (the Mayor) may have asked Peter Spira from Meriton 
whether the offer was made in confidence, it is apparent from the Councillors’ 
evidence that either no one in the room heard him or perhaps the Mayor is 
mistaken and the question was asked on another occasion prior to the briefing. 

 
11.15 It is common ground that there was a lot going on at the start of the Meriton 

session. Councillors were still discussing the Westconnex proposal and some were 
sending text massages, people were coming and going from the room and there was 
a problem with the computer which staff were trying to rectify.  

 
11.16 Many Councillors said that they were quite tired and they already taken in a lot 

of information before the Meriton session commenced. On this basis it seems most 
likely that no one was paying attention or heard the introduction to the briefing 
where the issue of confidentiality may have been raised, if at all.  

 
11.17 As Marrickville Council has had limited experience dealing with Voluntary 

Planning Agreement negotiations there is no precedence on practice and procedure 
dealing with these matters; including the issue of confidentiality.  It therefore cannot 
be assumed that Councillors should have been aware that the matters being 
discussed were confidential. 

 
11.18 It is therefore concluded that the information disclosed at the Councillor briefing 

on 27 November 2012 was not confidential. 
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11.19  Having said this, based on the available evidence, it is considered that it was 
perhaps the intention that the briefing be confidential, but no one sufficiently 
turned their mind to the issue when the meeting was arranged.  

 
11.20 The issue is complicated by the need to schedule the attendance of Councillors 

at a number of briefings for a number of Council Divisions, some of which are 
confidential and others which are not. The shortage of Council space to 
accommodate meetings of this nature is also a factor. 

 
Can information be retrospectively declared confidential? 
 
11.21 The second question for consideration is whether the information conveyed at 

the Councillor Briefing can retrospectively be declared confidential. Whilst there is 
some evidence that the information was released to a small group of people after 
the briefing, it is fair to say that the information was not generally in the public 
domain, which in theory would not prevent it from being confidential in nature. 
 

11.22 It is, however difficult to see how information which has already been released 
on a non-confidential basis (even unintentionally) can be transformed into 
confidential information after the fact and without the express agreement and 
understanding of those who have received the information. On this basis, therefore 
it is not considered that the information as conveyed at the briefing can be declared 
confidential retrospectively. 

 
11.23 However, the fact that there was a clear attempt to deem all the information 

released at the briefing confidential, should have sent a message to Councillors (on 6 
or 7 December, 2012 when the business paper was released) that it was Meriton’s 
intention that their offer be considered on a in confidence basis. It follows therefore 
that Councillors should have also been aware that releasing the information possibly 
carried some risk to Council’s reputation and Meriton's commercial position. 

 
11.24 Further, whilst it may not be possible to retrospectively declare something 

confidential, (and hence there may be no breach for releasing information disclosed 
at the briefing) the release of the information under these circumstances may give 
rise to a general breach of the Code for acting improperly or unethically. This is 
discussed later in this report in more detail. 

 
Was some or all of the information in the business paper confidential? 
 
11.25 The business paper contained significantly more detailed information than that 

which was disclosed at the briefing. There was also some new information which it 
was intended would assist with the preliminary debate on the issue. This more 
detailed and new information was clearly confidential. 
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11.26 The Hassell peer review report contained in the business paper was dated 29 
November 2012 and had obviously not been in existence at the time of the briefing.  
The letter from Tony Bellingham, Meriton Development Manager to Ken Hawke, 
Director of Planning and Environmental Services dated 29 October 2012 apparently 
was not previously public knowledge.  The report prepared by Council offices is a 
discussion of the proposal which takes into account the peer review and other facts 
which were not specifically raised at the briefing on 27 November 2012. 

 
11.27 The plans and diagrams were substantially the same as what was shown to 

Councillors at the briefing, and the monetary offer is as it was presented, so on this 
basis this information in the business paper may not strictly have been confidential. 

 
11.28 However, this information had not previously been provided to Councillors in 

writing; and in written form the information had more value than that which was 
presented orally. This is because it provided the proof required for any story6. On 
this basis, it is difficult to see how the non-confidential information could be 
released without also releasing that material which was clearly confidential. 

 
Was Councillor Phillip’s conduct justified in the circumstances? 

 
11.29 Councillor Phillips claims that he acted in the public interest, although this is a 

matter of opinion. It should not be forgotten that the proposal being put was at this 
stage in its infancy. Meriton merely wanted to gauge the response of Councillors to 
this particular proposal and perhaps open the door to discuss and negotiate a range 
of proposals, some which may have been acceptable to Councillors. 
 

11.30 Council was not the authority for approving any application on this site and 
Council was not being asked to enter into a Voluntary Planning Agreement at that 
time.  Meriton was merely requesting that Council agree to enter into preliminary 
negotiations.  

 
11.31 This means that if Council had elected to open the door to negotiations with 

Meriton, there was a long road to travel before any application was approved by the 
planning authority. Extensive input from the local community would have been 
required pursuant to the relevant planning laws and controls. 

 
11.32 Councillor Phillip’s actions effectively closed the door on any preliminary 

discussions or debate of the issues on their merit and it is difficult to see on balance 
how this can be in the best interests of the public. 

 

                                                 
6 Councillor Phillips in fact stated that he had to produce the confidential document to the SMH journalist to verify his claims of what 
was said in the briefing on 27 November 2012. 
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11.33 Councillor Phillips argues that there was no basis to debate the proposal in a 
closed session of Council because section 10A and B Local Government Act 1993 
were not satisfied in relation to the information being discussed.  He maintains that 
because Meriton’s offer did not relate to a commercial tender bid, cost structure or 
timeline there could be no commercial detriment by its disclosure. He said that 
because there was no competition for the Lewisham Estate site, Meriton had 
nothing to lose commercially by making its proposal public at this time. 

 
11.34 The reviewer does not accept Councillor Phillips’ view as it fails to recognise the 

detriment that could be caused in relation to the proposal which has existing 
approval for the site and the possible effect that disclosure could have on Meriton’s 
wider business interests, perhaps involving negotiations with other Councils and/or 
competitors for other sites.  

 
11.35 On this basis the reviewer considers that information in question falls squarely 

within the broad meaning of section 10e (d) (i) and is “commercial information of a 
confidential nature that would if disclosed prejudice the commercial position of the 
person who supplied it”. 

 
Is Councillor Phillips in breach of the Code of Conduct? 

 
11.36 Councillor Phillips has admitted that he showed the 11 December 2012 business 

paper to a Sydney Morning Herald journalist so that he could verify the terms of the 
Meriton offer. He claims that is actions are justified because he told the journalist 
that this material could not be published in the paper and he could only publicly 
speak about matters which were raised in the 27 November 2012 briefing. 
 

11.37 As already discussed, whilst some of the information in the business paper may 
not strictly have been confidential, other information clearly was. It is considered 
that whether Councillor Phillips agrees with such a position is irrelevant and in any 
event, it is considered that such an argument does not justify his actions in the 
circumstances. 

 
11.38 It is not clear from the evidence whether Councillor Phillips also showed 702 ABC 

Radio the confidential material and/or whether he showed the material to members 
of the public. However it is clear that at the time he appeared on the ABC and sent 
his flurry of emails he was well aware that Council did not want the information 
released and he went ahead anyway with reckless disregard for the consequences. 

 
11.39 Councillor Phillips admitted that he was aware that his actions carried the risk of 

not only a Code of Conduct complaint being lodged against him but also legal action 
being commenced by Meriton.  
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11.40 In choosing the path he did, it is considered that Councillor Phillips breached his 
general obligation as outlined in clause 10.9 (d) of the Code by releasing Council 
information in a manner that was not in accordance with established Council policies 
and procedures and in compliance with relevant legislation; and clause 10.10 of the 
Code by failing to maintain the integrity and security of confidential documents or 
information in his possession, or for which he was responsible.  

 
11.41 His conduct also amounts to a breach of clause 10.11 (a), (b), (c), (e) and (g) of 

the Code of Conduct by his:   
 

• Failure to protect confidential information; 
• Release of confidential information when he did not have the 

authority to do so; 
• Use of confidential information for the purpose that it was not 

intended to be used; 
• Use of confidential information with the intention of causing harm or 

detriment to Council or Meriton; 
• Failure to take care to maintain the integrity and security of 

confidential documents or information in his possession, for which he 
was responsible 

 
 

11.42 It is considered that Councillor Phillips has breached clause 6.8 of the Code 
because his actions had the effect of ensuring that Meriton was not treated fairly 
and their proposal to enter into further negotiations was not considered on its 
merits. On his own admission, Councillor Phillips said that because of his actions the 
debate on the proposal went no further and Councillors in fact voted differently 
because of the public attention that he had created. 
 

11.43 Finally, whilst Councillor Phillips may have believed that he was acting in good 
faith and in the best interests of his local community; it is considered that his 
conduct could have compromised Council’s position in the community, was 
improper and was likely to bring Council or holders of civic office in disrepute and as 
such, constitutes a breach of clause 6.1 of the Code.  

 
 

12. Findings: 
 
12.1 For the reasons as outlined in this report the reviewer is satisfied on the balance 

of probabilities and based on the available evidence that the allegations against 
Councillor Phillips are sustained and his conduct constitutes a breach of clauses 6.1, 
6.8, 10.9 (d) , 10.10 and 10.11 (a), (b), (c), (e) and (g) 
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12.2 Before making any recommendations that Council take particular action in 
relation to the above mentioned breaches in question, the reviewer is required to 
have regard to those matters as outlined in section 14.9 of the Code of Conduct (on 
page 37). These matters are discussed in the paragraphs which immediately follow. 
 

12.3 The seriousness of the breach:  The breaches are considered to be serious as they 
relate to how Council is seen by the community when exercising its functions and in 
particular the perceived fairness and integrity of its decisions.  

 
12.4 Whether the breach can be easily remedied or rectified:  It is difficult to see how 

the breaches could be easily remedied or rectified when Councillor Phillips is unlikely 
to publicly acknowledge that his conduct was inappropriate and that conduct of this 
nature would not be repeated. 
 

12.5 Whether the subject has remedied or rectified their conduct: Councillor Phillips 
has not remedied or rectified his conduct and it is considered that he is unlikely to 
do so. 

 
12.6 Whether the subject has expressed contrition:   Councillor Phillips has not 

expressed contrition because he does not accept that his conduct was inappropriate 
and he believes that he acted ethically. 
 

12.7 Whether the breach is technical or trivial only:  It is not considered that the 
breach could be described as being technical or trivial in nature. 
 

12.8 Whether the breach represents repeated conduct:  There was no evidence 
presented on which the reviewer could conclude that the breach represents 
repeated conduct. Further, Councillor Phillips stated in his submission that he has a 
“clear record of respecting confidentiality” in the period he has been a Councillor. 
 

12.9 The age, physical or mental health or special infirmity of the subject:  There is no 
suggestion that age, physical health or special infirmity of the Respondent is relevant 
factors. 
 

12.10 The degree of reckless intention or negligence of the subject:  There is a high 
degree of reckless intention in his actions.  Councillor Phillips admitted that he took 
a risk with the knowledge that there could be consequences for his conduct. 

 
12.11 The extent to which the breach has affected other parties or Council as a whole: 

It is not clear from the material gathered as part of the review as to whether the 
breach has had any effect on other parties or Council as a whole. 

 
12.12 The harm or potential harm to the reputation of local government and of Council 

arising from the conduct:  It is not clear from the available evidence as to whether 
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Councillor Phillip’s conduct has caused any actual harm to the reputation of local 
government and of Council. However, the issue has been quite public as a result of 
the Sydney Morning Herald article and Councillor Phillip’s interview on 702 ABC 
radio. There is therefore the potential for harm to Council’s reputation and that of 
local government. 
 

12.13 Whether the findings and recommendations can be justified in terms of the public 
interest and would withstand public scrutiny:  The Reviewer considers that the 
conclusions reached in this review are based squarely on the available evidence and 
the context in which the complaint was made and in this sense the findings and 
recommendations can be justified in terms of the public interest and would 
withstand public scrutiny. 
 

12.14 Whether an educative approach would be more appropriate than a punitive 
approach:  It is considered that an educative approach would not be more 
appropriate than a punitive approach. This is because Councillor Phillips appears to 
have been aware of his obligations, yet he chose to ignore them.   
 

12.15 The relative costs and benefits of taking formal enforcement action as opposed 
to taking no action or taking informal action:  The referral of the subject complaints 
by the General Manager to an independent reviewer is a serious matter and 
constitutes formal action.  It is considered that the benefits of dealing with the 
matter as recommended in this report outweigh the likely cost to Council and the 
community that could be associated with taking no action or taking a more punitive 
enforcement approach. 
 

12.16 What action or remedy would be in the public interest:  It is considered that the 
action and/or remedy as outlined in the reviewer’s recommendations in this report 
would be in the public interest. 
 

12.17 Where to comply with a Councillor’s obligations under this Code would have had 
the effect of depriving Council of a quorum or otherwise compromise the capacity of 
Council to exercise its functions:  This item is not applicable in the circumstances. 
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13. Recommendations: 
 
 
13.1 For the reasons as outlined in this report and after considering those matters as 

outlined in clause 14.9 of the Code of Conduct, the reviewer makes the following 
recommendations: 
 
13.1.1  It is recommended that that Councillor Phillips be censured for 

misbehaviour pursuant to the procedures as set out in section 440G (1) to (5) of 
the Local Government Act 1993; 
 

13.1.2 It is recommended that Councillor Phillips be required to apologise to 
Council and Meriton unreservedly for his actions; 
 

13.1.3 It is recommended that  the findings of inappropriate conduct by 
Councillor Phillips be made public; 
 

13.1.4 It is recommended  that Council takes steps to prepare and adopt specific 
policies and procedures for conveying and dealing with information that is 
intended to be confidential so that there is no potential for confusion by 
Councillors and Council staff as to whether information is confidential, the 
period for which it is to remain confidential and Councillors’ (and staff) 
obligations in respect to maintaining that confidentiality7. 

 
13.1.5 Should there be any further enquiries please do not hesitate to contact 

the writer directly. 
 
 

 
 
Kathy Thane 
Sole Conduct Reviewer 

                                                 
7 It is noted that a similar recommendation was made by Bronwyn Connolly Sole Reviewer in her report of a review into allegations 
of a breach of the Code of Conduct by Councillor Olive in November 2009. 


